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IN THE COURT OF THE FOURTH JUDICIAL CIRCUIT
IN AND FOR DUVAL COUNTY FLORIDA

DAVID A. STUDER,
Plaintiff,

VS,

CASE NO. 2016-

GLEN NEWMAN individually and
DOING BUSINESS IN FLORIDA AS
BLACKHAT VAPOR and BLACKHAT
ELECTRONIC CIGARETTES AND
FICTITIOUS DEFENDANTS “A”
THROUGH “G”, those persons,
corporations, other legal entities, and/or
successor-in-interest of any of those
entities described above whose wrongful
conduct caused or contributed to cause
the harms, injuries and damages to the
Plaintiff. The true identity and facts
giving rise to liability of the Fictitious
Defendants are unknown to Plaintiff at
this time but will be substituted by
amendment when ascertained,

Defendants.

COMPLAINT
Plaintiff, DAVID A. STUDER (hereinafter “PLAINTIFF”), by and through
undersigned counsel hereby sue Defendant, GLEN NEWMAN, individually doing
business in Florida as BLACKHAT VAPOR and online as BLACKHAT

ELECTRONIC CIGARETTES (hereinafter “DEFENDANTS”) and state:
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JURISDICTION AND VENUE

1. This is an action for damages in excess of Fifteen Thousand Dollars
($15,000) exclusive of interest, costs and attorneys’ fees.

2. At all times material hereto, PLAINTIFF has been a resident of
Jacksonville, Duval County, Florida.

3. At all times material hereto, DEFENDANTS were and are Florida
businesses owned and operated by GLEN NEWMAN with their principal place of
business in Duval County at 1188 Edgewood Avenue South, Jacksonville, Florida 32205.

4, DEFENDANTS may be served at 1188 Edgewood Avenue South,
Jacksonville, Florida 32205.

5. DEFENDANTS are in the business of selling e-cigarette vaporizers and e-
cigarette component parts including but not limited to the Efest 18650 lithium-ion battery
(hereinafter referred to as “subject battery””) and the Efest SODA Dual Charger
(hereinafier referred to as “subject charger”) that are the subject of this lawsuit.

6. Fictitious Defendants “A” through “G” are those persons, corporations,
other legal entities, and/or successor-in-interest of any of those entities described above
whose wrongful conduct caused or contributed to cause the harms, injuries and damages
to the Plaintiff The true identity and facts giving rise to liability of the Fictitious
Defendants are unknown to Plaintiff at this time but will be substituted by amendment
when ascertained. Plaintiff is informed and believes, and thereon allege that each of the
Defendants designated herein are negligently responsible and strictly liable in some
manner for the events and happenings herein referred to, and caused injury and damages

proximately thereby to the Plaintiff as herein alleged.




7.

ShenZhen Fest Technology Co., Itd is the Chinese manufacturer of the

subject battery and the subject charger.

8.

DEFENDANTS submitted to the jurisdiction of this court by doing

personally or through their agents the following acts;

a.

Committing a tortious act within this state by selling and delivering
defective products to persons, firms, or corporations in this state via its
distributers, dealers, wholesalers, and brokers. These defective
products were used by consumers in Florida in the ordinary course of
commerce and trade;

Conducting and engaging in substantial business and other activities in
Florida by selling products to persons, firms, or corporations in this
state via its distributors, wholesalers, dealers, and brokers. Such
products were used by consumers in Florida in the ordinary course of
commerce and trade;

The acts and omissions of DEFENDANTS caused injury to the
PLAINTIFF while in Florida. At or about the time the PLAINTIFF
was injured the DEFENDANTS engaged in solicitation activities in
Florida to promote sale, consumption, use, maintenance, and/or repair
of their products; and

Selling products with knowledge or reason to foresee that these
products would be shipped in interstate commerce and would reach the

market of Florida users or consumers.




9. The incident giving rise to this complaint is the result of dangerous and/or
defective products purchased in Jacksonville, Duval County, Florida, and therefore,
venue is proper in Duval County.

BACKGROUND

10. PLAINTIFF went to BLACKHAT VAPOR located at 1188 Edgewood
Avenue South, in Duval County, because the battery for his vaporizer kept dying.

11. Based upon a recommendation from DEFENDANTS’® store employee,
PLAINTIFF purchased the subject battery and the subject charger. (Exhibit A -
Photograph Compilation of Bank Statements Reflecting Purchases Made by
PLAINTIFF at “BLACK HAT ELECTRONIC CIGA JACKSONVILLE ¥L”).

12. DEFENDANTS?’ store employee sold the subject battery to PLAINTIFF
without its original packaging, instructions, and warning labels; and DEFENDANTS’
store employee did not provide PLAINTIFF with any instructions, cautions, or
warnings.

13. PLAINTIFF began using the subject battery and the subject charger
pursuant to their intended purposes.

14. On the evening of May 29, 2016, PLAINTIFF placed the subject battery
in his pocket so that he would have an extra battery.

15. At approximately 8:30 p.m. PLAINTIFF was standing outside the
restaurant when suddenly and without warning, the subject battery exploded in his shorts,
catching them on fire. (Exhibit B — Photograph of Exploded subject battery).

16.  As a direct and proximate resuit of the battery explosion and concurrent

fire, PLAINTIFF suffered extensive injuries, including but not limited to second and




third degree bums on his thigh. (Exhibit C — Photograph compilation of Plaintiff’s
injuries).

17. PLAINTIFF was transported to Vanderbilt University Hospital in
Nashville, Tennessee where he was treated for second and third degree burns,

18.  As a result of the battery explosion and concurrent fire from the subject

battery, PLAINTIFF sustained severe, permanent and life-altering injuries to his thigh.

COUNTI1
STRICT LIABILITY AGAINST DEFENDANTS

19.  All preceding paragraphs are incorporated by reference as if stated fully
herein.

20. DEFENDANTS are engaged in the business of instructing, warning,
and/or selling vaporizing products to the public, including selling the subject battery and
the subject charger to PLAINTIFF.

21. DEFENDANTS placed the subject battery and the subject charger for sale
in its store with knowledge that they would be used without inspecting for dangers or
defects. DEFENDANTS knew or should have known that the ultimate users, operators or
consumers would not or could not properly inspect these products for dangerous
conditions and that the detection of such defects and dangers would be beyond with
capabilities of such persons.

22. The subject battery and the subject charger were defective and
unreasonably dangerous to the ultimate operators or consumers when sold and distributed

by DEFENDANTS in the following ways:




The subject battery failed to operate as an ordinary consumer would
expect;

The subject charger failed to operate as an ordinary consumer would
expect;

The subject battery was sold in an unsafe, unreasonably dangerous and
defective condition such that the subject battery had an unreasonable
propensity to heat and catch fire during normal and foreseeable conditions;
The subject charger was sold in an unsafe, unreasonably dangerous and
defective condition such that the subject charger over charged the battery,
creating an unreasonable propensity to cause the subject battery to heat
and catch fire during normal and foreseeable conditions;

The subject battery was sold in an unsafe, unreasonably dangerous and
defective condition such that the subject battery had an unreasonable
propenstty to explode during normal and foreseeable conditions;

The subject charger was sold in an unsafe, unreasonably dangerous and

defective condition such that the subject charger over charged the battery,

creating an unreasonable propensity to cause the subject battery to heat
and catch fire during normal and foreseeable conditions;

The subject battery was defective in that it failed to operate as marketed
and advertised, and failed to alert users to the hazardous conditions

described herein;




h. The subject charger defective in that it failed to operate as marketed and
advertised, and failed to alert users to the hazardous conditions described
herein;

i. The subject battery was defective due to inadequate, or the absence of,
warnings or instructions, including waming stickers, placards, or proper
documentation to alert users regarding the hazardous conditions described
herein; and

J. The subject charger was defective due to inadequate, or the absence of,
warnings or instructions, including warning stickers, placards, or proper
documentation to alert users regarding the hazardous conditions described
herein.

23. At the time of the subject incident, the subject battery and the subject
charger were in substantially the same condition as when sold and distributed by
DEFENDANTS.

24,  For the reasons set forth above, the subject battery and the subject charger
were unreasonably dangerous to foreseeable users including PLAINTIFF.

25. As a direct and proximate result of the foregoing negligence of
DEFENDANTS, PLAINTIFF sustained serious and permanent bodily injuries resulting
in pain and suffering, permanent impairment, disability, mental anguish, inconvenience,
loss of the enjoyment of life, expense of hospitalization, expense of medical care and
treatment in the past and to be experienced in the future, lost wages in the past and the

loss of ability to earn wages in the future.




WHEREFORE, PLAINTIFF demands judgment against the DEFENDANTS
for damages, costs, interest, and other such relief this Court deems just,

COUNT II

NEGLIGENCE AGAINST DEFENDANTS
26.  All preceding paragraphs are incorporated by reference as if stated fully

herein.

27. DEFENDANTS knew or in the exercise of due care should have known
that the subject battery and the subject charger would be used without inspection in an
unreasonably dangerous condition and would create a foreseeable risk of harm to users,
including PLAINTIFF. DEFENDANTS were under a duty to properly and adequately
instruct, warn, and/or sell the subject battery and the subject charger in a reasonably safe
condition as not to present a danger to members of the general public who reasonably and
expectedly, under ordinary circumstances, would come into contact with it, including
PLAINTIFF.

28. DEFENDANTS breached the duty owed to PLAINTIFF by negligently
instructing, warning, and/or selling the subject battery and the subject charger when it
was not in a reasonably safe condition for its foreseeable use, as follows:

a. Failing to instruct, warn, and/or sell the subject battery in such a condition

so that it would operate safely as a reasonable consumer would expect;

b. Failing to instruct, warn, and/or sell the subject charger in such a condition

so that it would operate safely as a reasonable consumer would expect;

c. Failing to instruct, warn, and/or sell the subject battery in such a manner

that it would not spontaneously explode;




29.

Failing to instruct, warn, and/or sell the subject charger in such a manner
that it would not over charge the battery;

Failing to instruct, warn, and/or sell the subject battery in such a manner
that it would not spontaneously heat and catch fire;

Failing to instruct, watn, and/or sell the subject charger in such a manner
that it would not over charge the battery;

Failing to provide reasonable and adequate warnings to the purchasers and
users of the subject battery to alert users of the dangerous conditions
described herein;

Failing to provide reasonable and adequate warnings to the purchasers and
users of the subject charger to alert users about the dangerous conditions
described herein; and

Negligently providing incorrect recommendations and advice to
PLAINTIFF regarding the combination of the various e-cigarette
component parts and their use.

The negligence described above directly and proximately caused the

incident and injuries sustained by PLAINTIFF in that it directly and in natural

continuous sequence, produced or substantially contributed to his injuries.

30.

As a direct and proximate result of the foregoing negligence of

DEFENDANTS, PLAINTIFF sustained serious and permanent bodily injuries resulting

in pain and suffering, permanent impairment, disability, mental anguish, inconvenience,

loss of the enjoyment of life, expense of hospitalization, expense of medical care and




treatment in the past and to be experienced in the future, lost wages in the past and the
loss of ability to earn wages in the future.

WHEREFORE, PLAINTIFF demands judgment against DEFENDANTS for
damages, costs, interest, and such other relief as this Court deems just.

COUNT HI
DEFENDANT’S VIOLATION OF THE FLORIDA DECEPTIVE
AND UNFAIR TRADE PRACTICES ACT

31.  All preceding paragraphs are incorporated by reference as if stated fully
herein.

32. Florida’s Deceptive and Unfair Trade Practices Act (“FDUTPA™)
prohibits “[u]afair methods of competition, unconscionable acts or practices, and unfair
or deceptive acts or practices in the conduct of any trade or commerce....” Fla. Stat. §
501.204(1). DEFENDANTS participated in unfair and deceptive trade practices that
violated the FDUTPA, as more fully described herein.

33. DEFENDANTS engaged in unfair, unconscionable, deceptive, or
fraudulent acts or practices with respect to the defective and/or deceptive batteries and
chargers in violation of The Florida Deceptive and Unfair Trade Practices Act.

34. DEFENDANTS® misrepresentations and omissions regarding the
purpotted safety and reliability of the defective and/or deceptive subject battery and
subject charger were likely to deceive a reasonable purchaser, such as the PLAINTIFF,
and the information would have been material 10 a reasonable purchaser.

35. DEFENDANTS engaged in these fraudulent and deceptive trade practices

in furtherance of its business.
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36. Had PLAINTIFF known that the subject battery and subject charger
posed a significant safety and life-threatening defect, he would not have purchased them.

37.  As a direct and proximate cause result of DEFENDANTS? violations of
the FDUPTA, PLAINTIFF suffered actual damages.

38. DEFENDANTS’ conduct constitutes unconscionable acts or practices,
and unfair or deceptive practices in violation of Fla. Stat. § 501.204(1), and this Court
should award PLAINTIFF his costs and attorneys’ fees pursuant to Fla. Stat. §
501.2105.

WHEREFORE, PLAINTIFF demands judgment against DEFENDANTS for
damages, costs, interest and attorneys’ fees pursuant to Fla. Stat. § 501.2105, and for such
other and further relief as this Court deems just and proper.

JURY DEMAND
PLAINTIFF hereby demands a jury trial on all issues so triable.

RESPECTFULLY submitted this [UH’\ day of November, 2016.

HARRIS I. YEGELWEL, ESQUIRE

FSB#: 124285

Morgan & Morgan, P.A.

20 N. Orange Avenue Suite 1600

Orlando, FL 32801

Telephone Phone: (407) 418-2081

Facsimile: (407) 245-3392

Primary email: hyegelwel@forthepeople.com
Secondary email: plarue@forthepeople.com
Attorneys for Plaintiff

AND
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T. MICHAEL MORGAN, ESQUIRE
FSB#: 0062229

Morgan & Morgan, P.A.

20 N. Orange Avenue

Suite 1600

Orlando, FL 32801

Telephone Phone: (407) 244-3214
Facsimile: (407) 641-5846

Primary email: mmorgan@forthepeople.com
Secondary email: plarue@forthepeople.com
Attorneys for Plaintiff

AND

RICHARD D. STRATTON

FSB#: 529125

Beasley, Allen, Crow, Methvin, Portis & Miles, P.C.
Post Office Box 4160

Montgomery, AL 36103-4160

Telephone Phone; (334) 269-2343

Facsimile: (334) 954-7555

Primary email: rick.stratton@beasleyallen.com
Secondary email: sandra.walters@beasleyallen.com
Attorneys for Plaintiff
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EXHIBIT “A” CONTINUED
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EXHIBIT “C”
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